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[The information provided below is almost fully drawn (with permission)  from a document produced by the National Association of Attorneys General (NAAG) and the National Association of State Charities Officials (NASCO), in collaboration with the Multi-State Filer Project, Inc. (MFP).  You can gather more information about multi-state filing at www.multistatefiling.org].

Most nonprofit organizations operating in South Carolina are aware that they need to register with the State in order to operate and/or fundraise within its borders.  The governing law is Statute 33-56-10 of the South Carolina Code of Laws.  While there are some exemptions, this statute applies to most of us.
What I am discovering is that many nonprofits do not yet understand, however, that most other states have similar regulations.  Typically, states exercise authority over nonprofits based on one (or both) of two premises:  the nonprofit is physically “present” in the state (e.g. has an office, owns real estate, or conducts program activities) or the nonprofit raises funds in the state.
What is “registration?”
In either case, a state may require the nonprofit to “register,” that is, to provide identifying information about the nonprofit and its operations.  Organizations of any size and any means may find that raising funds from the public—even when conducted modestly from a single location—will give rise to regulatory obligations to multiple states.  In fact, today most states regulate fundraising.  They do so through statutes—usually called “solicitation laws”—that are primarily concerned with the solicitation of charitable contributions from the general public.  The centerpiece of most of the regulatory schemes is comprehensive reporting, by nonprofits and by the outside fundraising firms and consultants they employ.
Compliance reporting under solicitation laws is divided into two pieces: (1) registration, which provides an initial base of data and information about an organization’s finances and governance; and (2) annual financial reporting, which keeps the states apprised about the organization’s operations with an emphasis on fundraising results and practices.  Typically, states require both registration (at least an initial registration) and annual financial reporting, and there is generally an annual fee to accompany this.
With forty jurisdictions regulating in this manner, there is little consistency.  
Which nonprofits must register (and when)?
Generally, any nonprofit directing a charitable solicitation to a person within the borders of a state, by any means, is subject to that state’s law and is therefore required to register (and must do so before soliciting).  Also, generally, the operative terms “charitable” and “solicitation” are defined very broadly and could include, for example, a Web site posting by an environmental organization (that is not a charity) inviting contributions from the public.
In other words, the soliciting organization need not be a “public charity” in a strict sense, nor have any physical presence of any kind in the state.  So, a letter, phone call, or newspaper ad requesting financial support from a state’s residents is enough, in the unchallenged legal opinion of the states, to trigger the coverage of (i.e., give jurisdiction to) that state’s solicitation law.
However, Internet fundraising does not neatly conform to existing models—neither jurisdictional models nor fundraising models.  The ultimate jurisdictional question, roughly put, is “has someone purposefully directed a charitable solicitation to a resident of our state?” A “yes” provides a state with a rationale for exercising jurisdiction.  The question and answer get very fuzzy in cyberspace.
The National Association of State Charity Officials (NASCO), recognizing the challenges posed for both nonprofits and regulators, has developed a protocol to aid all concerned (see the “Charleston Principles” at www.nasconet.org).  This protocol guides state officials in exercising jurisdiction over Internet transactions and it helps nonprofits determine whether (and when) their Internet fundraising activity will subject them to solicitation law registration and reporting.  
Against this framework of all-inclusiveness is a patchwork of exclusions from coverage.  These are the product of each state’s constitutional and political considerations.  Either through exemption from registration requirements or out-and-out exclusion from the law, each state excuses some nonprofits from registering.  For example, every state but one grants an exemption (or exclusion) to “religious organizations,” as the term is respectively defined, and most have exemptions for colleges and universities or for organizations raising only small amounts, though small is defined differently in each state.  
Significantly, technical compliance with any state’s registration law requires initial registration before the first solicitation has been directed into the state.  The fact remains that many nonprofits have not done the necessary legal homework before launching fundraising campaigns.  If your nonprofit is one of these, you should be concerned.  But you should not be deterred from going ahead with registration because you fear you are breaking the law already and it’s too late to comply.
Failure to register before soliciting is a violation of law and could subject the organization (and in some circumstances, its officers or directors) to whatever sanctions  exist in each state’s law (e.g., a substantial fine).  But the states generally wish to encourage honest efforts to comply with registration laws and tend to employ sanctions only when enforcement officials deem it necessary.  So, an organization able to demonstrate its good faith which promptly registers after discovering its obligation (albeit tardily) stands a good chance of avoiding or minimizing sanctions.  The bottom line:  registration is the law, and you should comply as soon as possible.
The paperwork to register in all jurisdictions is onerous and expensive to execute.  Along with completing the appropriate forms, most states require some combination of copies of Form 990, audits, bylaws, etc.  And so, there are the costs of the fees to register in each jurisdiction, along with the cost of doing an annual audit if it is required and you don’t already have one, and staff-time to accomplish the work.  Worse are the annual reporting requirements.  Each state has different deadlines and information required, and the staff time is, from what I have heard, burdensome at best.  In fact, there are service organizations which can be hired to do this work for approximately $6,000-7,500 annually, plus the cost of the actual fees.  
The Community Foundation’s Response
The Community Foundation of the Lowcountry is in the process of completing the paperwork to be registered in each and every state in the Union in which registration is required.  This should be completed before the 4th quarter of the calendar year 2011.  What this means for our partner organizations and projects for which we provide fiscal agency services is that you will need to be very careful, if soliciting out-of-state for funds housed within the Community Foundation, to indicate that the funds are being raised for the “XYZ Fund” of the Community Foundation of the Lowcountry, and checks should be made out to the Community Foundation.  Our name needs to be prominent, so that the state in question knows that it is the Community Foundation who is soliciting for a fund housed within.  Your own nonprofit organization will have to accomplish the registration in other states as needed for fundraising outside the auspices of the Community Foundation.
THIS ARTICLE IS INTENDED AS A SUMMARY AND SHOULD NOT BE RELIED UPON AS A COMPREHENSIVE LEGAL OPINION ON THE SUBJECT MATTER. BEFORE COMMENCING ANY SOLICITATION OUTSIDE THE STATE OF SOUTH CAROLINA, WE URGE YOU TO CONTACT LEGAL COUNSEL EXPERIENCED IN THIS AREA OF LAW TO INSURE COMPLIANCE.

